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®mteb States Court of Appeals 

DISTRICT OF COLUMBIA 

4 

No. 9435 

United States of America, appellant 

v. 

James Hoffman, appeij.ee 


APPEAL FROM JUDGMENT OP THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order granting the respondent’s 
motion to dismiss a rule to show cause why he should not be 
punished for criminal contempt of court for disobeying an in¬ 
junction (App.’s Appx. B-26). In allowing the motion to 
dismiss, the lower court held that the motion was equivalent 
to a special plea in bar interposing immunity from prosecution 
as a complete defense (App.’s Appx. B-24). Jurisdiction of ' | 
this Court is invoked under Act of Mar. 3, 1921, ch. 125 § 12 
(41 Stat. 1312) Section 101 of Title 17 of the D. C. Code of 
1940, and this appeal is prosecuted under the provisions of Act 
of Mhr. 3, 1901, ch. 854 § 935 (31 Stat. 1341) Section 105 of 
Title 23 of the D. C. Code of 1940 >nd the Act of May 9, 1942, 

C. 295 § 1 (56 Stat. 271) U. S. C. Title 18 § 682. The judgment 
dismissing the rule to show cause was entered October 8, 1946 
(App.’s Appx. B-26). Notice of Appeal was filed October 29, 

1946 (App.’s Appx. B-26). 

' 

STATEMENT OF CASE 

■ 

On May 11, 1945, a consent decree for final injunction was 
rendered by the District Court restraining the respondent, his 
^ • (i) 
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agents, employees, servants, etc., from selling, delivering or 
offering to sell or deliver used passenger automobiles at prices 
in excess of the maximum prices established therefor by Maxi- i 
mum Price Regulation No. 540 or by any other regulation 
establishing maximum prices for said commodities (App.’s i 
Appx. B-19). Thereafter, on February 27,1946, the then Ad¬ 
ministrator of the Office of Price Administration, filed a peti- . 
tion for the institution of criminal contempt proceedings 
against the respondent, alleging-several sales in violation of 
the injunction (App.’s Appx. B-12). A rule to show cause i 
was issued and attorneys were appointed to prosecute the pro- i 
ceedings (App.’s Appx. B-20, 21). 

Respondent filed a motion to dismiss the rule, supported by i 
his affidavit (App.’s Appx. B-21,22). The basis of the motion 
and affidavit was that the rule was issued as a result of trans- i 
actions revealed by books, papers, contracts, agreements and i 
documents produced by the respondent in accordance with a ; 
subpoena duces tecum issued by the Office of Price Adminis¬ 
tration and received after respondent specifically claimed im¬ 
munity against self-incriminating testimony as guaranteed by 
the Fifth Amendment to the Constitution and the Compulsory , 
Testimony Act (49 U. S. C. A. 46). The affidavit disclosed 
that the records called for by the subpoena were— 

i 

any and all records required by the provisions of Section 
12 of Maximum Price Regulation No. 540 with respect 
to any and all automobiles purchased, or otherwise 
acquired, sold, delivered, or otherwise disposed of, from , 
October 1, 1945, to the date of the service of this sub¬ 
poena. 

The respondent was not called upon to testify orally. 

On October 8, 1946, the District Court entered an order 
granting the motion to dismiss (App.’s Appx. B-26). This 
appeal is prosecuted from that order. , 

STATUTES AND REGULATION INVOLVED 

The statutes and regulation involved are set forth in 
Appendix A. 


I 


STATEMENT OF POINTS 

1. The lower court erred in granting the motion to dismiss ! 
the rule to show cause. 

2. The lower court erred in holding that the respondent 
obtained immunity from prosecution by reason of the com¬ 
pulsory production of records required to be kept by law. 

SUMMARY OF ARGUMENT 

I 

I 

The records called for by the subpoena were those which 
were required to be kept by the regulation and the statute. 
Such records are not privileged and consequently no immunity 
results from their compulsory production. The Compulsory j 
Testimony Act is coterminous with the Fifth Amendment and 
applies only to records which arte privileged. Consequently, 
there was no necessity for Congress to exclude from the oper¬ 
ation of the Compulsory Testimony Act records which are 
not privileged. 

ARGUMENT 

No immunity results from the compulsory production of 
records required to be kept by law 

Section 202 (b) of the Emergency Price Control Act of 1942, 
as amended, authorizes the Administrator to require any per¬ 
son who is engaged in the business of dealing with any com¬ 
modity “to make and keep records and other documents.” j 
Acting under this grant of authority the Administrator in¬ 
corporated in Maximum Price Regulation No. 540 a provision 
requiring every person generally engaged in the business of 
selling used cars to keep and make available for examination 
by the Administrator a complete description of every used 
car he has acquired for resale, together with the name and ad¬ 
dress of the person from whom he acquired it, the price paid for 
it, the cost of repairs and replacement which he made, the name 
and address of the person to whom he sold the car, the price 
he charged the purchaser, and the amount charged the pur¬ 
chaser for taxes and financing (Section 12 of MPR 540). The 
records which the Price Administrator required the respondent 
to produce under the subpoena duces tecum are: “Any and all 




records required by the provisions of Section 12 of Maximum 
Price Regulation No. 540 with respect to any and all automo¬ 
biles purchased, or otherwise acquired, sold delivered, or other¬ 
wise disposed of, from October 1, 1945, to the date of service 

of this subpoena (Appx. B-22). 

It is well settled that records which are required to be kept 
by law are quasi-public in character and are not privileged. 

Thus, in Bowles v. Beatrice Creamery Co. (C. C. A. 10th), 
146 F. 2d 774, the court said at p. 779: 

As a means of enforcing a valid law, Congress may 
require the keeping of records reasonably necessary to 
that end. To require the keeping of records showing 
whether there has been compliance with a valid law 
is an appropriate means to a legitimate end. Such 
records are quasi-public in character and as to them the 
privilege against self-incrimination under the Fifth 
Amendment does not apply. 

To the same effect are Wilson v. United States, 221U. S. 361; 
Davis v. United States, — U. S. —, 66 S. Ct. 1256,1269; Bowles 
v. Glick Bros. Lumber Co., 146 F: 2d 566, 571 (C. C. A. 9th); , 
Bowles v. Insel, 148 F. 2d 91, 93 (C. C. A. 3rd); Rodgers v. , 
United States, 138 F. 2d 992, 996 (C. C. A. 6th); Wigmore, \ 
Evidence (3rd Ed. 1940) Section 2259c. 

The lower court arrived at a contrary result, basing its hold¬ 
ing upon the narrow ground that the Compulsory Testimony 
Act does not, in so many words, create an exception in the case 
of records required to be kept by law. The lower court sug¬ 
gested that the immunity accorded by the statute may be 
broader than the constitutional immunity provided for by the 
Fifth Amendment. 

The basis of the lower court’s holding is erroneous. It is 
well settled that the Compulsory Testimony Act is cotermi¬ 
nous with the privilege against immunity guaranteed by the 
Fifth Amendment. It did not add to the constitutional 
immunity. * 

In discussing the effect of the Compulsory Testimony Act, 
Mr. Justice Holmes, speaking for the court in Heike v. United 
States, 227 U. S. 131,33 S. Ct. 226, said: 
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* * * But the obvious purpose of the statute is 
to make evidence available and compulsory that other¬ 
wise could not be got. We see no reason for supposing 
that the act offered a gratuity to crime. It should be 
construed, so far as its words fairly allow the construc¬ 
tion, as coterminous with what otherwise would have 
been the privilege of the person concerned. We believe 
* its policy to be the same as that of the earlier act of 
February 11, 1893, chap. 83, 27 Stat.' at L. 443, XJ. S. 
Comp. Stat. 1901, p. 3173, which read: “No person shall 
be excused from attending and testifying,” etc. “But 
no person shall be prosecuted,” etc., as now, thus show- 
' ing the correlation between constitutional right and im¬ 
munity by the form. That statute was passed because 
an earlier one, in the language of a late case, “was not 
coextensive with the constitutional privilege.” Amer¬ 
ican Lithographic Co. v. Werckmeister, 221 XJ. S. 603, 
611, 55 L. ed. 873, 878, 31 Sup. Ct. Rep. 676. * * * 

The principle enunciated in the Heike case forms the basis 
of the decisions above cited and was recognized in the most 
recent decision upon this proposition. In Amato v. Porter 
(C. C. A. 10th) October 26, 1946, not yet reported, the court 
said: 

The Compulsory Testimony Act must be construed 
as coterminous with the constitutional immunity privi¬ 
lege of the individual. Heike v. United States, 227 
XJ. S. 131. In other words, it does not add to the-con- 
stitutional immunity. It merely manifests the intent 
that nothing is taken away. But the constitutional im¬ 
munity against self-incrimination does not protect an 
individual against a demand for the production of all 
records or evidence in his possession, even if the produc¬ 
tion thereof might subject him to personal prosecution. 
This question is extensively treated in Wilson v. U. S., 
221 XJ. S. 361. It is there pointed out that the con- 
constitutional immunity exists only as to private pa¬ 
pers, but does not extend to public records or records 
required to be kept by law. The court states that: “The 
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fundamental ground of decision in this class of cases, 
is that where, by virtue of their character and rules of 
law applicable to them, the books and papers are held 
subject to examination by the demanding authority, the 
custodian has no privilege to refuse production although 
their contents tend to criminate him.” 

The records from which the evidence used was taken 
are required to be kept by the Act and the regulations 
promulgated pursuant to the provisions thereof for the 
purpose of effectuating the salutary purposes sought 
to be accomplished thereby and make possible its en¬ 
forcement. They are quasi-public in character and as 
to them the privilege of self-incrimination under the 
Fifth Amendment does not apply. 

Being coterminous with the privilege guaranteed, by the 
Fifth Amendment, the Compulsory Testimony Act applies 
only to records which are privileged. Consequently, there was 
no necessity for Congress to specifically exclude from the im¬ 
munity provisions of the Act records which are not privileged. 

Thus, although the Compulsory Testimony Act does not 
specifically exclude corporation records from its immunity pro¬ 
visions, it is well settled that the compulsory production of 
corporate records by an officer of a corporation does not confer 
upon such officer immunity from prosecution. Heike v. United 
States , 227 U. S. 131; United States v. AustinrBagley Corpora¬ 
tion (C. C. A. 2d) 31 F. 2d 229; Cudmore v. Bowles, 79 TJ. S. 
App.-D. C. 255, 145 F. 2d 697 (and cases therein cited), cert, 
den. 324 U. S. 841. Yet, if the lower court’s reasoning were to 
prevail, the result would be that the compulsory production of 
corporate records under a claim of privilege would result in 
immunity. 

It, therefore, follows that the Act confers immunity for the 
compulsory production of only such documents as are privi¬ 
leged under the Fifth Amendment. Since records which are 
required to be kept by law are not privileged, no immunity is 
conferred upon a person compelled to produce them in response 
to a subpoena duces tecum. 
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The lower court, therefore, erred when it held that the re¬ 
spondent had obtained immunity by the compulsory produc¬ 
tion of records which the regulation required him to keep and 
to make available for inspection by the Administrator. 

CONCLUSION 

Wherefore, appellant respectfully submits that the judg¬ 
ment of the lower court should be reversed and the cause re¬ 
manded with directions to overrule the motion to dismiss the 
rule to show cause. 

Respectfully submitted, 

J. Grahame Walker, 

Attorney for Appellant, Office of Temporary Con¬ 
trols, Office of Price Administration, McCauley 
Bldg., 400 E. Lombard Street, Baltimore 2, Mary¬ 
land. 

William E. Remy, 

Deputy Administrator for Enforcement. 

David London, 

Director, Litigation Division. 

Albert M. Dreyer, 

Chief, Appellate Branch. 

Abraham H. Maller, 

Special Appellate Attorney, 

Office of Temporary Controls, 

Office of Price Administration, 

Washington 25, D. C. 
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APPENDIX A 

STATUTES AND REGULATION INVOLVED 


The Emergency Price Control Act 
(56 Stat. 30, 58 Stat. 637) 

(50 U. S. C. A., Appendix 922) . ' 

Sec. 202: 

(b) The Administrator is further authorized, by reg¬ 
ulation or order, to require any person who is engaged 
in the.business of dealing with any commodity, or who 
rents or offers for rent or acts as broker or agent for the 
rental of any housing accommodations, to furnish any 
such information under oath or affirmation or other¬ 
wise, to make and keep records and other documents, 
and to make reports, and he may require any such per¬ 
son to permit the inspection and copying of records 
and other documents, the inspection of inventories, and 
the inspection of defense-area housing accommodations. 
The Administrator may administer oaths and affirma¬ 
tions and may, whenever necessary, by subpoena re¬ 
quire any such person to appear and testify or to ap¬ 
pear and produce documents, or both, at any designated 
place. 

(c) For the purpose of obtaining any information 
under subsection (a), the Administrator, may by sub- 
pena require any other person to appear and testify or 
to appear and produce documents, or both, at any des¬ 
ignated place. 

(e) In case of contumacy by, or refusal to obey a 
subpena served upon, any person referred to in sub¬ 
section (c), the district court for any district in which 
such person is found or resides or transacts business, 
upon application by the Administrator, shall have juris¬ 
diction to issue an order requiring such person to appear 
and give testimony or to appear and produce documents, 
or both; and any failure to obey such order of the court 

( 8 ) 
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may be punished by such court as a contempt thereof, j 
The provisions of this subsection shall also apply to any 
person referred to in subsection (b), and shall be in 
addition to the provisions of section 4 (a). 

' (g) No person shall be excused from complying with 

any requirements under this section because of his 
privilege against self-incrimination, but the immunity 
provisions of the Compulsory Testimony Act of Feb- j 
ruary 11, 1893 (U. S. C., 1934 edition, title 49, sec. 46) 
shall apply with respect to any individual who speci¬ 
fically claims such privilege. 

I 

I 

Compulsory Testimony Act 
(49 U. S. C. A. § 46, 47) 

■ 

§ 46. Self-criminating testimony; perjury; refusal to 
testify .—No person shall be excused from attending and testi¬ 
fying or from producing books, papers, tariffs, contracts, agree- ! 
ments, and documents before the Interstate Commerce Com- j 
mission, or in obedience to the subpoena of the commission, 
whether such subpoena be signed or issued by one or more com- j 
missioners, or in any cause or proceeding, criminal or otherwise, I 
based upon or growing out of any alleged violation of the pre¬ 
ceding chapter on the ground or for the reason that the testi¬ 
mony or evidence, documentary or otherwise, required of him, j 
may tend to criminate him or subject him to a penalty or for- j 
feiture. But no person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, mat- i 
ter or* thing, concerning which he may testify, or produce evi¬ 
dence, documentary or otherwise, before said commission, or in 
obedience to its subpoena, or the subpoena of either of them, or j 
in any such case or proceedings: Provided , That no person so | 
testifying shall be exempt from prosecution and punishment | 
for perjury committed in so testifying. Any person who shall 
neglect or refuse to attend and testify, or to answer any law- \ 
ful inquiry, or to produce books, papers, tariffs, contracts, j 
agreements, and documents, if in his power to do so, in obedi- j 
ence to the subpoena or lawful requirement of the commission 
shall be guilty of an offense and upon conviction thereof by a 


I 


I 
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court of competent jurisdiction shall be punished by fine not 
less than $100 nor more than $5,000, or by imprisonment for 
not more than one year or by both such fine and imprisonment. 
(Feb. 11,1893, c. 83,27 Stat. 443) 

§ 47. Immunity of witness from prosecution; perjury .—No 
person shall be prosecuted or be subjected to any penalty or 
forfeiture for or on account of any transaction, matter, or thing 
concerning which he may testify or produce evidence, docu¬ 
mentary or otherwise, in any proceeding, suit, or prosecution 
under the preceding chapter or any law amendatory thereof 
or supplemental thereto: Provided, That no person so testify¬ 
ing shall be exempt from prosecution or punishment for per¬ 
jury committed in so testifying. (Feb. 25, 1903, c. 755, § 1, 
Stat. 904) 

Maximum Price Regulation No. 540 
(9 F. R. 6434) 

§ 12. Records and reports. 

(а) Records .—Every person generally engaged in the busi¬ 
ness of selling used cars shall, so long as this regulation remains 
in effect, keep and make available for examination by the 
Office of Price Administration the following information in re¬ 
gard to every used car he has acquired for resale: 

(1) A complete description of the used car including make, 
model year, serial number, motor number, body type and 
passenger capacity; 

(2) The name and address of the person from whom he ac¬ 
quired the used car; 

(3) The price he paid for the used car either on an outright 
purchase or on a trade-in; 

(4) The cost of repairs and replacements made in the used 
car and a description of the repairs and replacements made; 

(5) The name and address of the person to whom he sold the 
used car; 

(б) The price he charged the purchaser for the used car 
excluding taxes and finance charges; 

(7) The amount he charged the purchaser to cover taxes 
and the taxes for which the amount was charged; 



11 


(8) The amount he charged the purchaser for financing the 
sale on an installment basis, if any; 

(9) A copy of the warranty he furnished the purchaser if he 
sold the used car at a price higher than the base price in Appen¬ 
dix B plus permissible equipment allowances in Appendix D. 

(b) Inventory report oj used cars as of September 11,1944 .— 
Every dealer, or other seller generally engaged in the business 
of selling used cars, shall file with his local War Price and Ra¬ 
tioning Board not later than September 21, 1944, a report on 
the form in Appendix G, of all used cars in his stock as of Sep¬ 
tember 11, 1944, inclusive. 

(c) Additional records and reports. —Every dealer, or other 
seller generally engaged in the business of selling used cars, 
shall keep such records and file such reports in addition to those 
required by paragraphs (a) and (b) as the Office of Price Ad¬ 
ministration may from time to time require. Such additional 
records and reports, however, shall be subject to the approval 
of the Bureau of the Budget in accordance with the Federal 
Reports Act of 1942. 





APPENDIX B 


[1] In the District Court of the United States 
for the District of Columbia 

Misc. No. 161 

In re James Hoffman 

Petitioner’s address: Office of Price Administration, Federal 
Office Building No. 1,2d and C Streets SW., Washington, D. C. 

PETITION FOR THE INSTITUTION OF CRIMINAL CONTEMPT 

PROCEEDINGS 

1. Complainant Chester Bowles is a citizen of the United 
States and is the Administrator of the Office of Price Adminis¬ 
tration, stationed in Washington, D. C., with offices at Federal 
Office Building No. 1, 2d and C Streets Southwest. 

2. The respondent, James Hoffman, was at all times herein¬ 
after mentioned a dealer in used passenger automobiles, trading 
under the firm name and style of Allen Motors at 316 Florida 
Avenue Northeast, in the District of Columbia. 

3. Jurisdiction of this action is conferred upon this Court by 
Title 11, Section 324, District of Columbia Code of Laws (1940 
Edition). 

4. On, to wit, the 11th day of May 1945, there was entered 
in Civil Action No. 28054 in the District Court of the United 
States for the District of Columbia, a decree for a final in¬ 
junction, a copy of which is annexed hereto as Exhibit A, 
which decree has remained in full force and effect at all times 
hereinafter mentioned, and which decree enjoined the respond¬ 
ent, James Hoffman, his agents, employees, servants and all 
other persons in active concert or participation with any of 
them from (1) selling, delivering, or offering to sell or deliver 
used passenger automobiles at prices in excess of the maximum 
prices established by Maximum Price Regulation 540 or by 
any other regulation establishing maximum prices for said com¬ 
modities, (2) doing or omitting to do any other act in viola- 

• ( 12 ) 
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tion of Maximum Price Regulation 540 or of any other regu¬ 
lation establishing maximum prices for used passenger auto¬ 
mobiles, and (3) offering, soliciting, attempting or agreeing 
to do any of the foregoing. 

5. Complainant charges as follows: 

A. On, to wit, October 23,1945, respondent, James Hoffman, 
wilfully and knowingly sold and delivered a 1942 Plymouth 
4-door Sedan, [2] Model P14, to one Seymore Daniels, for 
the sum of $1,600.00 although the lawful maximum price 
therefor was $998.60 “as is” and $1,248.00 warranted. At the 
time of said sale and at all times subsequent thereto, respond¬ 
ent failed and omitted to furnish the purchaser with a written 
warranty as required by the provisions of Section 7 of Maxi¬ 
mum Price Regulation 540. Thereby respondent wilfully 
violated the provisions of Maximum Price Regulation 540 and 
wilfully violated the provisions and restraints of the aforesaid 
decree for a final injunction. 

B. On, to wit, November 7, 1945, respondent, James Hoff¬ 
man, wilfully and knowingly sold and delivered a 1941 Dodge 
4-door Sedan, Model D19, to one Heazy Luss for the sum of 

, $1,500.00 although the lawful maximum price therefor was 
$794.60 “as is” and $1,218.00 warranted. At the time of said 
sale and at all times subsequent thereto respondent failed and 
omitted to furnish the purchaser with a written warranty as 
required by the provisions of Section 7 of Maximum Price Reg¬ 
ulation 540. Thereby respondent wilfully violated the pro¬ 
visions of Maximum Price Regulation 540 and wilfully violated 
the provisions and restraints of the aforesaid decree for a final 
injunction. 

C. On, to wit, December 22, 1945, respondent, James Hoff¬ 
man, wilfully and knowingly sold and delivered a 1941 Chev¬ 
rolet 2-door Town Sedan to one J. A. Summerville for the 
sum of $1,325.00 although the lawful maximum price therefor 
was $868.40 “as is” and $1,086.00 warranted. At the time of 
said sale and at all times subsequent theretb respondent failed 
and omitted to furnish the purchaser with a written warranty 
as required by the provisions of Section 7 of Maximum Price 
Regulation 540. Thereby respondent wilfully violated the 
provisions of Maximum Price Regulation 540 and wilfully 
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violated the provisions and restraints of the aforesaid decree 
for a final injunction. 

D. On, to wit, November 8, 1945, respondent, James Hoff¬ 
man, wilfully and knowingly sold and delivered a 1941 Plym¬ 
outh 4-door Sedan, Model P12-Spec. DeLuxe, to one Frank¬ 
lin Brown for the sum of $1,150.00 although the lawful maxi¬ 
mum price therefor was $863.60 “as is” and $1,079.00* war¬ 
ranted. [3] At the time of said sale and at all times subse¬ 
quent thereto respondent failed and omitted to furnish the 
purchaser with a written warranty as required by the provi¬ 
sions of Section 7 of Maximum Price Regulation 540. Thereby 
respondent wilfully violated the provisions of Maximum Price 
Regulation 540 and wilfully violated the provisions and re¬ 
straints of the aforesaid decree for a final injunction. 

E. On, to wit, November 27, 1945, respondent, James Hoff¬ 
man, wilfully and knowingly sold and delivered a 1941 Pontiac 
4-door Sedan, Model L6JA, to one Terrell H. Pick for the sum 
of $1,254.00, although the lawful maximum price therefor was 
$955.40 “as is” and $1,194.00 warranted. At the time of said 
sale and at all times subsequent thereto respondent failed and 
omitted to furnish the purchaser with a written warranty as 
required by the provisions of Section 7 of Maximum Price Reg¬ 
ulation 540. Thereby respondent wilfully violated the provi¬ 
sions of Maximum Price Regulation 540 and wilfully violated 
the provisions and restraints of the aforesaid decree for a final 
injunction. 

F. On, to wit, December 15, 1945, respondent, James Hoff¬ 
man, wilfully and knowingly sold and delivered a 1941 Dodge 
DeLuxe 4-door Sedan, Model D19 to one Frankford Coker 
for the sum of $1,683.00 although the lawful maximum price 
therefor was $1,003.40 “as is” and $1,254.00 warranted. At 
the time of said sale arid at all times subsequent thereto re¬ 
spondent failed and omitted to furnish the purchaser with a 
written warranty as required by the provisions of Section 7 
of Maximum Price Regulation 540. Thereby respondent 
wilfully violated the provisions of Maximum Price Regula¬ 
tion 540 and wilfully violated the provisions and restraints 
of the aforesaid decree for a final injunction. 
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G. On, to wit, December 11, 1945, respondent, James HoffJ 
man, wilfully and knowingly sold and delivered a 1941 Buick 
41-41 4-door Sedan to one Lewis J. Lamp for the sum ofj 
$1,600.00 although the lawful maximum price therefor was| 
$1,080.40 “as is” and $1,350.00 warranted. At the time of said| 
sale and at all times subsequent thereto respondent failed and 
omitted to furnish the purchaser with a written warranty as; 
required by the provisions of Section 7 of Maximum Price 
Regulation 540. Thereby respondent wilfully violated the pro¬ 
visions of Maximum Price Regulation 540 and wilfully vio¬ 
lated the provisions and restraints of the aforesaid decree for a 
final injunction. 

[4] H. On, to wit, November 29, 1945, respondent, James 
Hoffman, wilfully and knowingly sold and delivered a 1941 
DeSoto De Luxe 4-door Sedan to one, Lavonia Claytor for the 
sum of $1,700.00 although the lawful maximum price therefor 
was $1,046.60 “as is” and $1,308.00 warranted. At the time 
of said sale and at all times subsequent thereto respondent failed 
and omitted to furnish the purchaser with a written warranty j 
as required by the provisions of Section 7 of Maximum Price 
Regulation 540. Thereby respondent wilfully violated the pro- j 
visions of Maximum Price Regulation 540 and wilfully vio¬ 
lated the provisions and restraints of the aforesaid decree for | 
a final injunction. 

6. Complainant charges as follows: 

A. On, to wit, October 23,1945, respondent, James Hoffman, 
acting by and through his duly authorized agent, wilfully and 
knowingly sold and delivered a 1941 Plymouth 4-door Sedan, 
Model P14, to one Seymore Daniels for the sum of $1,600.00 j 
although the lawful maximum price therefor was $998.60 “as 
is” and $1,248.00 warranted. At the time of said sale and at 
all times subsequent thereto respondent failed and omitted to 
furnish the purchaser with a written warranty as required by 
the provisions of Section 7 of Maximum Price Regulation 540. j 
Thereby respondent wilfully violated the provisions of 
Maximum Price Regulation 540 and wilfully violated the pro- j 
visions and restraints of the aforesaid decree for a final in¬ 
junction. 
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B. On, to wit, November 7, 1945, respondent, James Hoff¬ 
man, acting by and through his duly authorized agent, wilfully 
and knowingly sold and delivered a 1941 Dodge 4-door Sedan, 
Model D19, to one Heazy Luss for the sum of $1,500.00 al¬ 
though the lawful maximum price therefor was $794.60 “as is” 
and $1,218.00 warranted. At the time of said sale and at all 
times subsequent thereto respondent failed and omitted to 
furnish the purchaser with a written warranty as required by 
the provisions of Section 7 of Maximum Price Regulation 540. 
Thereby respondent wilfully violated the provisions of Maxi¬ 
mum Price Regulation 540 and wilfully violated the pro¬ 
visions and restraints of the aforesaid decree for a final in¬ 
junction. 

[5] C. On, to wit, December 22, 1945, respondent, James 
Hoffman, acting by and through his duly authorized agent, 
wilfully and knowingly sold and delivered a 1941 Chevrolet 
2-door Town Sedan to one J. A. Sommerville for the sum of 
$1,325.00 athough the lawful maximum price therefor was 
$868.40 “as is” and $1,086.00 warranted. At the time of said 
sale and at all times subsequent thereto respondent failed and 
omitted to furnish the purchaser with a written warranty as 
required by the provisions of Section 7 of Maximum Price 
Regulation 540. Thereby respondent wilfully violated the 
provisions of Maximum Price Regulation 540 and wilfully 
violated the provisions and restraints of the aforesaid decree 
for a final injunction., 

D. Oh, to wit, November 8, 1945, respondent, James Hoff¬ 
man, acting by and through his duly authorized agent, wilfully 
and knowingly sold and delivered a 1941 Plymouth 4-door 
Sedan, Model P12-Spec. DeLuxe, to one Franklin Brown for 
the sum of $1,150.00 although the lawful maximum price 
therefor was $863.60 “as is” and $1,079.00 warranted. At the 
time of said sale and at all times subsequent thereto respondent 
failed and omitted to furnish the * purchaser with a written 
warranty as requhed by the provisions of Section 7 of Maxi¬ 
mum Price Regulation 540. Thereby respondent wilfully 
violated the provisions of Maximum Price Regulation 540 and 
wilfully violated the provisions and restraints of the aforesaid 
decree for a final injunction. 
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E. On, to wit, November 27, 1945 respondent, James Hoff j 
man, acting by and through his duly authorized agent, wilfully 
and knowingly sold and delivered a 1941 Pontiac 4-dobr Sedan; 
Model L6JA, to one Terrell H. Pick for the sum of $1,254.00 
although the lawful maximum price therefor was $955.40 “as* 
is” and $1,194.00 warranted. At the time of said sale and at 
all times subsequent thereto respondent failed and omitted tb 
furnish the purchaser with a written warranty as required by 
.the provisions of Section 7 of Maximum Price Regulation 540. 
Thereby respondent wilfully violated the provisions and 
restraints of the aforesaid decree for a final injunction. 

[6] F. On, to wit, December 15, 1945, respondent, Jameg 
Hoffman, acting by and through his duly authorized agentj 
wilfully and knowingly sold and delivered a 1941 Dodge De-j 
Luxe 4-door Sedan,’ Model D19, to one Frankford Coker fori 
the sum of $1,683.00 although the lawful maximum price! 
therefor was $1,003.40 “as is” and $1,254.00 warranted. At the 
time of said sale and at all times subsequent thereto respond-! 
ent failed and omitted to furnish the purchaser with a written! 
warranty as required by the provisions of Section 7 of Maxi-; 
mum Price Regulation 540. Thereby respondent wilfully! 
violated the provisions of Maximum Price Regulation 540 andj 
wilfully violated the provisions and restraints of the aforesaid! 
decree for a final injunction. . j 

G. On, to wit, December 11, 1945, respondent, James Hoff¬ 
man, acting by and through his duly authorized agent, wilfully| 
and knowingly sold and delivered a 1941 Buick 41-41 4-door i 
Sedan to one Lewis J. Lamp for the sum of $1,600.00 although 
the lawful maximum price therefor was $1,080.40 “as is” and 
$1,350.00 warranted. At the time of said sale and at all times 
susbequent thereto respondent'failed and omitted to furnish ) 
the purchaser with a written warranty as required by the pro-! 
visions, of Section 7 of Maximum Price Regulation 540. There¬ 
by respondent wilfully violated the provisions of Maximum^ 
Price Regulation 540 and wilfully violated the provisions and 
restraints of the aforesaid decree for a final injunction. 

H. On, to wit, November 29, 1945, respondent, James Hoff- i 
man, acting by and through his duly authorized agent, wilfully j 
and knowingly sold and delivered a 1941 DeSoto 4-door Sedan 
to one Lavonia Claytor for the sum of $1,700.00 although the 
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lawful maximum price therefor was $1,046.60 “as is” and 
$1,308.00 warranted. At the time of said sale and at all times 
subsequent thereto respondent failed and omitted to furnish the 
purchaser with a written warranty as required by the provisions 
of Section 7 of Maximum Price Regulation 540. Thereby 
respondent wilfully violated the provisions of Maximum 
Price Regulation 540 and wilfully violated the provisions and 
restraints of the aforesaid decree for a final injunction; [7] 
Wherefore, complainant charges that the respondent, James 
Hoffman, deliberately, wilfully and knowingly violated the 
provisions of the decree of this Court entered on May 11, 1945, 
and thereby committed a criminal contempt of the authority 
of this Court and, therefore, complainant prays: 

(1) That this Court issue a Rule to Show Cause to be served 
upon the respondent, or other appropriate process, to bring him 
before the Court. 

(2) That this Court appoint attorneys to prosecute the charge 
of criminal contempt on behalf of the United States and this 
Honorable Court. 

(3) That the Court fix a date for a hearing on the charge of 
criminal contempt. 

(4) That the Court impose a sentence of fine or imprison¬ 
ment or both upon the respondent, James Hoffman, in the event 
that the Court shall find him guilty of contempt. 

Chester Bowles, 

By J. Grahame Walker, 

J. Grahame Walker, 
District Enforcement Attorney. 

District of Columbia, ss: 

J. Grahame Walker, being first duly sworn, on oath deposes 
and says: That he has read the foregoing and attached petition 
and knows the contents thereof and that upon information 
and belief he verily believes the same to be true. 

J. Grahame Walker, 

J. Grahame Walker. 

Subscribed and sworn to before me this 26th day of February 
1946. 

Olen Wells, 
Investigator , OP A. 
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[8] Exhibit A 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 28054 

Chester Bowles, Administrator 
Office of Price Administration, plaintiff 


James Hoffman, defendant 

CONSENT DECREE FOR FINAL INJUNCTION 

This matter came before the Court for pretrial at this term 
of Court, and it appearing to the Court that the parties have 
consented to the issuance of this decree without finding of fact 
or conclusions of law, it is by the Court, this 11th day of 
May 1945. 

Adjudged, Ordered, and Decreed that the defendant, James 
Hoffman, his agents, employees, servants and all other persons 
in active concert or participation with any of them, jointly 
and severally, be and they hereby are permanently restrained 
from engaging in or causing any of the following acts or omis¬ 
sions to act: 

1. Selling, delivering, or offering to sell or deliver used pas¬ 
senger automobiles at prices in excess of the maximum prices 
established therefor by Maximum Price Regulation 540 or by 
any other regulation establishing maximum prices for said 
commodities. 

2. Doing or omitting to do any other act in violation of Max¬ 
imum Price Regulation 540 or of any other regulation Establish¬ 
ing maximum prices for used passenger automobiles. 

3. Offering, soliciting, attempting or agreeing to do any of 
the foregoing. 

(S) F. Dickerson Letts, 

’ ’ Justice. 


I 




20 


We consent: 

(S) David Riordan, 

David Riordan, 

Attorney for Defendant. 

(S) Carl W. Berueffy, 

Carl W. Berueffy, 

Attorney for Plaintiff, 

District Enforcement Attorney. 

[9] (S) J. Grahame Walker, 

J. Grahame Walker, 

Assistant Enforcement Attorney. 

(S) F. L. Williamson, 

F. L. Williamson, 

Assistant Enforcement Attorney.' 

' A t torneys for Plaintiff, 

Office of Price Administration , 

5601 Connecticut Avenue NW. 

[10] Filed February 27, 1946. Charles E. Stewart, Clerk. 

In the District Court of the United States 
for the District of Columbia 

Misc. No. 161 

In re James Hoffman 

RULE TO SHOW CAUSE 

Upon consideration of the verified petition filed in this Court, 
it is by the Court this 27 day of February 1946, 

Ordered that the respondent James Hoffman be and he 
hereby is.'directed to appear before this Court in the Motions 
Court at 10 o’clock a. m. on the first Monday occurring at least 
five days after the service of a copy of this Rule and of. the 
Petition upon him and show cause, if any he has, why he should 
not be adjudged to have committed criminal contempt of this 
Court because of his disobedience of the decree for a final in¬ 
junction entered in Civil Action No. 28054 on May 11, 1945. 

Alexander Holtzoff, 

Justice. 


I 
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[11] Hied February 27, 1946. Charles E. Stewart, Clerk. ! 

In the District Court of the United States 
for the District of Columbia 

l 

Misc. No. 161 
In re James Hoffman 

j 

ORDER 

. ; 

This cause coming on to be heard at this term, it is by thel 

Court this 27th day of February 1946, 

Ordered that Hon. Edward M. Curran, United States At-! 

i 

torney for the District of Columbia, and J. Grahame Walker,| 
District Enforcment Attorney be, and they hereby are, ap¬ 
pointed as attorneys to prosecute the criminal charges con¬ 
tained in the petition filed herein on behalf of the Court andj 
of the United States. 

Alexander Holtzoff, 

Justice. 

[12] Filed September 23, 1946. 

In the District Court of the United States 

for the District of Columbia 

. 

Misc. No. 161 

I 

in re James Hoffman 

i 

j 

motion to dismiss rule to show cause 

Comes now the Respondent in the above entitled cause by his 
attorneys and moves this Honorable Court to dismiss the Rule j 
to Show Cause issued hereinbefore and for grounds therefor | 
states: 

* j 

That said rule was issued as a result of transactions revealed | 
by books, papers, contracts, agreements and documents, pro¬ 
duced by the said Respondent in accordance with a subpoena j 
duces tecum issued by the Office of Price Administration 
against said Respondent, and received by said Office of Price j. 
Administration after Respondent specifically claimed immu¬ 
nity against self-incriminating testimony as guaranteed by the i 

I 
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Fifth Amendment to the Constitution, and the Compulsory- 
Testimony Act (49 U. S. C. A. 46); and that said Respondent 
may therefore not be subjected to any penalty or forfeiture 
for or on account of any transaction, matter or thing, concern¬ 
ing which he produced books, papers, contracts, agreements 
and documents in obedience to said subpoena. 

' Buckley & Danzansky, 

By Bernard Margolius, 

Bernard Margolius, 

and i 

Raymond R. Dickey, 

Raymond R. Dickey, i 

Attorneys for Respondent , 

SI 5 National Press Building, 

Washington, D. C. 

[13] In the District Court of the United States for the 

District of Columbia 

Misc. No. 161 

In re James Hoff'man 

• » 

AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS 

* I 

City of Washington, 

District of Columbia, ss: 

James Hoffman, being first duly sworn, under oath deposes 
and says: 

1. That he is the Respondent in the above entitled cause. 

2. That he was served on or about the 11th day of January 
1946, with a subpoena duces tecum, issued by Herbert S. 
Thompson, Acting District Director of the Office of Price Ad¬ 
ministration for the District of Columbia, said subpoena being , 
dated the 10th day of January 1946, ordering said Respondent 
to appear at the Office of Price Administration, District Office, 
before J. Grahame Walker, Enforcement Attorney, to testify 
concerning sales of used passenger automobiles and to bring 
with him “any and all records required by the provisions of 
Section 12 of the Maximum Price Regulation 540 with respect 
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to any and all automobiles purchased, or otherwise acquired, 
sold, delivered, or otherwise disposed of, from October 1, 1945, 
to the date of service of this subpoena.” 

3. That he did so appear before the Office of Price Adminis¬ 
tration in response to said subpoena duces tecum and was rep¬ 
resented by Bernard Margolius as counsel at that appearance. 

4. That your affiant did claim orally and in writing all of the 
immunities from self-incriminating testimony as given by the 
Fifth Amendment of the Constitution of the United States and 
given by the Act, commonly known as the Compulsory Testi¬ 
mony Act (49 U. S. C. A., § 46). 

5. That notwithstanding this claim, the presiding officer, at 
said hearing, J. Grahame Walker, did receive the records pro¬ 
duced in response [14] to the subpoena duces tecum. 

6. That the Rule to Show Cause is based on information 
of transactions- revealed by these records produced in accord¬ 
ance with the subpoena. 

7. That your affiant kept these records in the normal course 
of trade or business. 

James Hoffman. 

James Hoffman. 

Subscribed and sworn to before me a Notary Public in and 
for the District of Columbia this 23d day of September 1946. 

Anna M. Cromer, 

Notary Public. 

My Commission expires the 31st day of August 1948. 

[52] Filed Oct. 9, 1946. Charles E. Stewart, Clerk. 

District Court of the United States, 
for the District of Columbia 

; 

Miscellaneous No. 161 
In Re James Hoffman 

Rule to show cause why respondent should not be punished 
for contempt of court for violation of injunction granted under 
the Emergency Price Control Act. On motion to dismiss the 
rule. Motion granted. 
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This is a motion to dismiss a rule to show cause why the 
respondent should not be punished for contempt of court in 
that he disobeyed an injunction restraining him from violat¬ 
ing certain regulations issued by the Office of Price Administra¬ 
tion. 

The ground of the motion is that the respondent claims to be 
entitled to immunity from prosecution because he produced 
certain documents in response to a subpoena duces tecum 
issued by the Office of Price Administration and the informa¬ 
tion which gave rise to the contempt proceeding was obtained 
from such documents. In effect, the present motion is equiv¬ 
alent to a special plea in bar interposing immunity from 
prosecution as a complete defense. 

• The motion is based on provisions of Title II, Section 202 
(g) of the Emergency Price Control Act, which is also found 
in Title 50, United States [53] Code, Section 922 (g). That 
section provides that “No person shall be excused from comply¬ 
ing with any requirements under this section because of his 
privilege against self-incrimination, but the immunity pro¬ 
visions of the Compulsory Testimony Act of February 11,1893, 
shall apply with respect to any individual who specifically 
claims such privilege.” The Compulsory Testimony Act of 
1893, which is found in United States Code, Title 49, Section 
46, provides, in effect, that no person shall be excused from 
producing records before the Interstate Commerce Commis¬ 
sion, but no person shall be prosecuted for, or on account of, 
any transaction, matter, or thing, concerning which he may 
testify, or produce evidence, documentary or otherwise, before 
said commission. 

These two statutes must be taken together, as the Coip- 
pulsory Testimony Act of 1893 is expressly incorporated by 
reference in the Emergency Price Control Act. The two 
statutes are unambiguous. They exempt from prosecution 
any person who produces reports in response to a subpoena 
issued by the administrative agency if the prosecution is to be 
based on information contained in such records. 

It is claimed by the Administrator, however, that the statute 
should not receive this broad construction. Subsection (b) of 
the same section of the Emergency Price Control Act author- 
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izes the Administrator to require any person who is engaged 
in the business of dealing in any commodity to make and keep : 
records and other documents and to furnish information. It is I 
admitted that the records involved in this proceeding aue ! 
records which the Administrator required to be kept under the 
regulations issued by him pur-[54] suant to his statutory 
authority. The Administrator claims that the immunity pro¬ 
vision should not apply in respect of records which arie so 
required to be maintained, but only as to any other records or 
information. The Administrator bases his contention on the 
proposition that the privilege of the Fifth Amendment does 
not apply to records which regulations require to be kept. 

The difficulty is, however, that the statute contains no such j 
exception and no such limitation. It may well be that the 
statutory immunity is broader than the constitutional immu¬ 
nity. As to that, I express no opinion. To read into the stat¬ 
ute the qualification which the Administrator would have this | 
court insert into the act would practically be to amend an Act j 
of Congress by judicial construction. The act as it stands j 
is unambiguous and unequivocal as well as comprehensive. An 
insertion of the restriction would, in effect, b,e an amendment 
of the Act. 

The Court is impressed by the argument of the Adminis¬ 
trator that the broad immunity provisions would frequently ! 
defeat criminal prosecutions and contempt proceedings brought \ 
to enforce the Emergency Price Control Act and the regula- ; 
tions issued thereunder. This is a consideration, however, j 
to be addressed to the Congress, rather than to a judicial tri- ’i 
bunal, because, as frequently has been said, if a statute is 
unambiguous, there is no room for construction. If the Con- j 
gress made the immunity provision so broad as to hamper and j 
perhaps at times frustrate enforcement, Congress alone can ! 
provide the remedy. 

[55] It is my view that the statute should be construed so 
as to accord immunity from prosecution on the basis of informa¬ 
tion obtained from any records produced in response to a 
subpoena issued by the Administrator, because the statute 
contains no exception and no limitation and there is no limita- 
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tion and there is no ambiguity or obscurity in the legislative 
enactment. 

For these reasons, I shall grant the motion and dismiss the 
rule. • ' 

(S) Alexander Holtzoff, 

Associate Justice. 

October 4,1946. 

[56] In the District Court of the United States for the District 

of Columbia • 

Misc. No. 161 
In re James Hoffman 
order 

This matter coming on for hearing on the Motion to Dismiss 
the Rule to Show Cause and the Petition, and after full argu¬ 
ment by counsel, it is by the Court this 8th day of October 1946 
Ordered and Adjudged, that the Motion to Dismiss be, and 
the same is hereby granted. 

(S) Alexander Holtzoff, 

Justice. 

Approved as to form: 

(S) Robert B. Kennedy, 

Ass’t. Enforcement Atty. 

[57] In the District Court of the United States for the District 

of Columbia 

Misc. No. 161 
In re James Hoffman 

NOTICE OF APPEAL 

Name and address of appellant: United States of America. 
Name and address of appellant’s attorney: Edward M. Cur¬ 
ran, United States Attorney for the District of Columbia and 
J. Grahame Walker, District Enforcement Attorney, Office of 
Price Administration, 5601 Connecticut Avenue NW., Wash¬ 
ington, D. C. 
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Offense: Criminal contempt. 

Concise statement of judgment or order, giving date, and any 
sentence: Order entered October 8, 1946, dismissing rule to 
show cause. 

Name of institution where now confined, if not on bail: None. 

The above-named appellant hereby appeals to the United 
States Court of Appeals for the District of Columbia from the 
above-stated judgment. 

Dated October 29,1946. 

(S) Edward M. Curran, 

J. Grahams Walker, 
Attorneys for Appellant. 
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No. 9435 


United States of America, 
Appellant, 

vs. 

James Hoffman, 
Appellee. 


Appeal from Judgment of the District Court of the 
United States for the District of Columbia 


BRIEF ON BEHALF OF APPELLEE 


ISSUES 

The issues on this appeal, it is believed, can be sum¬ 
marized under the following points: 
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1. Whether Appellant has a proper interest in this 
case to render it a party Appellant. 

2. Whether this Court has jurisdiction of this appeal, 
assuming Appellant is a proper party. 

3. Whether the Trial Court’s decision on the motion 
to dismiss was correct. 

SUMMARY OF ARGUMENT 

1. This appeal should be dismissed for the reason 
that the Appellant is without standing in this Court. It 
is Appellee’s contention that Appellant was not a party 
below and cannot appeal from the judgment of the lower 
court. 

2. This court is without jurisdiction, in any event. 
Even assuming that the United States is a proper party 
Appellant, if the judgment below is appealable at all, that 
appeal must be taken to the United States Supreme Court 
under the provisions of the Criminal Appeals Act. 18 
U. S. C. A. $ 682. 

3. The trial court’s decision on the merits was correct. 
The interpretation given Section 202 (g) of the Emergency 
Price Control Act by that Court is proper and supported 
by a careful analysis of Section 202 as a whole. 

ARGUMENT 

I 

The Appeal Must Be Dismissed 

It is the Appellee’s contention that this appeal must be 
dismissed for the reasons that (a) the United States was 
not a party in the cause below; (b) if a party, it is not 
“aggrieved” by the judgment of the lower court; and (c) 
the judgment is not appealable to this Court, in any event. 
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(a) Appellant Is Without Standing in This Court j 
to Prosecute Appeal 

The present case was instituted in the District Court 
of the United States for the District of Columbia, by the 
filing of a verified petition in that Court by Chester Bowles, 
then Administrator of the Office of Price Administration. 
In liis petition, the Complainant, Chester Bowles, charged 
certain facts which allegedly placed the Respondent in 
violation of a consent injunction decree theretofore en¬ 
tered against Appellee by the District Court. The court 
was asked to find the Appellee in criminal contempt. Opi 
the basis of the petition, the lower court issued a Rulje 
to Show Cause. Appellee filed a motion to dismiss the 
Rule, which, after full hearing, was granted. From this 
order, an appeal to this Court was filed by the Unitejd 
States of America, designating itself as Appellant in the 
cause. 

The lower court’s action in dismissing the petition o|f 
Chester Bowles was not appealable by the United States. 
The Complaint was not filed by, for, or on behalf of the 
United States. The United States was not in any manner 
formally made a party, either as Plaintiff or otherwise. 
By what authority this appeal is being prosecuted in the 
name of the United States is not apparent from the rec¬ 
ord. What is clear from the record is that the brief filed 
in this court was prepared and presented, not by the Dej- 
partment of Justice or its representatives, but rather by 
the attorneys for the Office of Price Administration. Iiji 
this respect the latter must be acting privately, for cerL 
tainly they cannot be acting in their official capacities, ijt 
being generally well recognized that appeals on behalf of 
the United States in criminal matters are conducted solely 
under the direction and supervision of the Attorney Geni- 
eral, who is charged by law with that responsibility. Thai 
does not appear to be the case here. Thus, Appelle^ 
contends the record supports his position that the United 
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States was not a party in the Court below and, therefore, 
cannot appeal from the judgment of that Court. See Ex 
Parte Cockcroft , 104 U. S. 578, 26 L. Ed. 856. 

With respect to this point a study of the decided cases 
and statutes does not shed light on the subject. There 
is no question but that a criminal contempt is an offense 
against the United States. Such offense may be presented 
either formally, by indictment or information, or infor¬ 
mally, by summary process or upon petition by an inters 
ested party. In the first instance, the United States ad¬ 
mittedly becomes a party by the mere filing of the formal 
criminal charges. In the second instance, however, where, 
as in the present case, a petition is filed by a party other 
than the United States itself, Appellee is unable to deter¬ 
mine at what point the United States becomes a formal 
party to the proceedings to the extent of permitting it 
to appeal from an adverse ruling. The thought occurs 
as to what the situation in this case would be if this appeal 
had been taken and prosecuted on behalf of the United 
States, not by government attorneys, but by private mem¬ 
bers of the bar, in no way controlled by the Department 
of Justice. Would they have had authority to proceed 
forward, in the name of the United States, over the ob¬ 
jections of the Attorney General? Unless Appellee’s 
contention is sustained, this would appear to be the result, 
however anomalous it may sound. 

Appellee’s contention finds support in the cases of 
Wingert v. JCuffer, 29 F. 2nd. 159 (4th Cir.) and United 
States ex rel. West Virginia Pittsburgh Coal Company v. 
Bittner , 11 F. 2nd 93 (4th Cir.) Of. Hawley v. Hawley, 114 
F. 2nd 505 (App. D. C.). 

Moreover, Section 388 of Title 28 of the United States 
Code which pertains to contempts, provides for appellate 
review of a judgment of conviction only. The statute is 
silent with respect to review of a judgment of dismissal. 
This, it is submitted, again supports Appellee’s position, 
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for a judgment in favor of a defendant in a criminal coji- 
tempt proceeding is not appealable unless specifically 
allowed by statute. See United States v. Sanges, 1^4 
V. S. 310, 36 L. Ed. 445. 

Section 17-101, D. C. Code, 1940, which Appellant cit<^s 
in support of the jurisdiction of this Court is not con¬ 
trolling. Firstly, this section does not apply in cases of 
criminal proceedings resulting in dismissals. See United 
States r. Sanges, supra. 

Secondly, this section provides generally that an appeal 
may be taken by a “party” who has been “aggrieved!” 
by a judgment of the District Court. See llawley i?. 
Hawley, supra; Barksdale v. Morgan, 34 (App. 1). C.) 540. 
But to be “aggrieved” an Appellant must have an interest 
in the judgment which interest is direct, immediate, afid 
substantial. See in re Michigan-0hio Building Corpora¬ 
tion, 117 F. 2nd 191 (7th Cir.) in re Phoenix Dresco, ISfl 
F. 2nd 726 (7th Cir.). In the present case the trial coui - t 
which issued the Rule to Show Cause dismissed that ruje 
and the petition upon which it was grounded, and in effect 
stated that it did not desire to proceed against the Appellee 
for contempt of court and discharged him. Contempt of 
court being an action in derogation of the authority qf 
the court itself, the dismissal of the petition disposed of 
the matter finally and ultimately. Appellant has no in¬ 
terest in the proceeding subsequent to such action by the 
Court itself. How it can be aggrieved by such dismissal 
by the very court which is alleged to have had its dignity 
and authority violated is difficult to understand. The au¬ 
thority for Appellant’s action in taking this appeal is 
not shown in the record. It seems that the Office of Price 
Administration is seeking to justify its own position mone 
than it seeks to vindicate the authority of the Court 
Moreover, it is settled as heretofore noted that a judgment 
of dismissal in a criminal proceeding is not appealable 
unless specifically allowed by statute. (United States \\ 
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Sanges, supra). It is respectfully submitted, therefore, 
that the order in the present case is not appealable, and 
further, the Appellant has no standing to prosecute an 
appeal. It follows the appeal should be dismissed. 

(b) This Court Is Without Jurisdiction 

Assuming, for purposes of argument, that the order 
entered by the trial court is appealable, that the Appellant 
is a proper party and is aggrieved by the order of the 
District Court, the question yet remains as to whether this 
court has jurisdiction of the appeal. In its jurisdictional 
statement the Appellant states that this appeal is prose¬ 
cuted under the provisions, among others, of the Act of 
May 9, 1942, 18 U. S. C., $ 682.’ A reading of that section 
leads to the conclusion that this case, if appealable at 
all, should have been appealed directly to the Supreme 
Court of the United States rather than to this court. 
Appellant urges that the motion to dismiss the petition 
and the rule in the lower court was equivalent to a special 
plea in l>ar. If that is true, then, in accordance with the 
provisions of Section 682, the appeal should have been 


1 Section 682 Title 18, U. S. C. provides as follows: 

An appeal may be taken by and on behalf of the United States from 
the District Courts direct to the Supreme Court of the United States 
in all Criminal cases in the following instances, to-writ: 

From a decision or judgment quashing, setting aside, or sustaining a 
demurrer or plea in abatement to any indictment of information, or 
any count thereof, where such decision or judgment is based upon 
the invalidity or construction of the statute upon which the indict¬ 
ment or information is founded. 

From a decision arresting a judgment of conviction for insufficiency 
the indictment or information, where such decision is based upon 
the invalidity or construction of the statute upon which the indictment 
or information is founded. 

From the decision or judgment sustaining a special plea in bar, when 
the defendant has not been put in jeopardy. 

An appeal may be taken by and on behalf of the United States from 
the District Courts to a Circuit Court of Appeals or the United States 
Court of Appeals for the District of Columbia, as the case may be, 
in all criminal cases, in the following instances, to-wit: 

From a decision or judgment quashing, setting aside, or sustaining a 
demurrer or plea in abatement to any indictment or information, or 
any count thereof, except where a direct appeal to the Supreme Court 
of the United States is provided by this section. 


I 


taken on behalf of the United States directly to tljie 
Supreme Court, this being a decision or judgment sus¬ 
taining a special plea in bar when the defendant has n<j>t 
been put in jeopardy. See United Stales v. Goldman, 
277 U. S. 229, 48 S. Ct. 486, 72 L. Ed. 862. 

| 

I 

II 

The Trial Court’s Decision on the Motion Was Correct j 

i 

• l 

The decision of the trial court granting the motion to dis¬ 
miss the rule and the petition was correct. A review ojf 
this decision entails an analysis of the provisions of Sec¬ 
tion 202 of the Emergency Price Control Act (50 U. S. (J. 
App. § 922, and the Compulsory Testimony Act 49 U. S. (j. 
§ 46). 

I 

Under Section 202 (b) of the Price Control Act, thp 
Price Administrator is authorized to require any persoh 
engaged in the business of dealing with any commodity!., 
or who rents or offers for rent, or acts as broker or agent 
for the rental of any housing accommodations, to furnislji 
anv such information under oath or affirmation, or other!- 
wise to make and keep records and documents, and t<j> 
make reports; and the Administrator may require any 
such person, among other things, to permit the inspection 
and copying of records and other documents. The Adminj 
istrator further has subpoena power to obtain from any 
person, by requiring his appearance, testimony as well 
as the production of documents, at any designated time 
and place. Under subsection (e), the Administrator has 
the right to invoke the aid of the District Court in obtaiiH 
ing obedience to his subpoenas. 

Subsection (g) of Section 202, provides that no person 
“shall be excused from complying with any requirements 1 , 
under this section because of his privilege against self-i 
incrimination, but the immunity provisions of the Com- 
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pulsory Testimony Act of February 11, 1893, shall apply 
with respect to any individual who specifically claims such 
privilege” (emphasis supplied). 

The latter section which requires the production of rec¬ 
ords before the Office of Price Administration is clear and 
unambiguous. It provides as indicated above, that no 
person shall be excused from complying with “any re¬ 
quirements” under Section 202, because of such person’s 
privilege against self-incrimination. To this no exceptions 
have been set up by Congress. It specifically applies to 
all requirements which a person might be called upon to 
meet under the Act. This includes the production of 
records, documents and other information. 

The reason wliv this iimnunitv was made so broad is, 
upon reflection, obvious. During this period of the war 
when the Emergency Price Control Act was most effective, 
it was within the power of the Administrator to transform 
by regulation, every record kept by a businessman into 
quasi public records. To adopt the government’s conten¬ 
tion, it would have been possible by the enactment of 
sufficient regulations to have brought all books, records 
and documents, kept by every business, no matter how 
small or how large, how simple or how complex, and no 
matter how private the records might formerly have been, 
outside of the pale of subsection (g) and beyond the pro¬ 
tection of the Constitution. 

Every businessman, particularly those operating busi¬ 
nesses in reliance upon employees in great numbers, would 
be subject to criminal prosecution merely upon the use in 
evidence of his own records, no matter how innocent the 
businessman might have been or how honest a mistake in 
the records might have been shown to be. The subpoena 
power given to the Administrator is so sweeping, that 
unless the interpretations of Section 202 (g) advanced by 
the Appellee and adopted by the trial court, is accepted, 
the Congress must be said to have placed in the Admin- 


! 


istrator’s hands autocratic powers, the like of which liasj 
never been seen in the history of this country. The Emer¬ 
gency Price Control Act was applicable to every business j 
conducted by every person. It was but for the judgment; 
of the Administrator to render every record of every! 
person public in character. Certainly Congress could not! 
have had this intention. It is for that reason, it is sub¬ 
mitted, that the language of Section 202 (g) was drawn 
in the manner in which it appears. 

i 

In this respect, it is significant that subsection (g) 1 , 
provides, not that the entire Compulsory Testimony Act 
shall apply, but merely that the immunity provisions of 
the Compulsory Testimony Act shall apply. The immu-j 
nity provisions are specifically set out in Section 47 of j 
the Compulsory Testimony Act and they provide simply j 
that no person shall be prosecuted or subjected to any I 
penalty or forfeiture for or on account of any transaction, 
matter or thing concerning which he may testify or “pro- 5 
duce evidence, documentary- or otherwise”. 

Thus, the present appeal does not involve a construe -1 
tion simply of the Compulsory Testimony Act of 1S93.! 
It requires rather an interpretation of Section 202 (g) j 
of the Emergency Price Control Act. The fallacy in the i 
Appellant’s reasoning lies in the fact that it seeks to j 
impose upon this latter Section, the purported interpre- I 
tation which has heretofore been given to the entire Com- | 
pulsory Testimony Act. This is clearly erroneous reason- j 
ing in light of the fact that subsection (g) specifically j 
provides that the “immunity provisions” of the Compul- ! 
sorv Testimony Act only shall be applicable and these ! 
provisions are clear and unambiguous. 

The scope of the applicability of such immunity is found 1 
in subsection (g) itself. That scope is simply that no j 
person shall be excused from complying with “any” re- I 
quirements. This is significant when it is read in rela- 
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tionship to the preceding subsections of Section 202. Sub¬ 
section (g) does not say that any person shall be excused 
from testifying because of his privilege against self-in¬ 
crimination. Nor does it say that any person shall be 
excused from producing documents “other than official 
documents or records”. Its provisions follow the broad 
provisions of subsection (b), (c) and (e), which require 
in addition to the appearance, giving of testimony and 
production of documents and records, the requirement 
that records be kept in accordance with the Office of Price 
Administration regulations. It would have been a simple 
thing for Congress to have specifically exempted what 
the Office of Price Administration now says it intended 
to exempt. However, to write this into the Statute, at 
this date, would not only violate fundamental rules of 
statutory construction, but would be judicial amendment 
of an Act of Congress. 

Appellant relies upon the case of Amato r. Porter , 
decided by the Circuit Court of Appeals for the Tenth 
Circuit subsequent to the decision in the lower court in 
this case. That opinion appears to support the position 
of Appellant in its interpretation of Section 202 (g). 
However, this support is by dictum of the Court, for it was 
specifically found that the action therein involved was 
not one for a forfeiture or penalty as required in order 
to bring the Immunity Provision into play. Furthermore, 
Appellee respectfully submits that the opinion of the 
Court does not take into consideration the analysis ad¬ 
vanced by him in the court below and in this brief on 
appeal. 


I 
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CONCLUSION 

it is respectfully submitted that this appeal should b0 
either (1) dismissed, or (2) affirmed on the merits. 

Joseph B. Danzansky, 
Bernard Margolius and 
Raymond R. Dickey, 

Attorneys for Appellee. 

Buckley & Danzansky 

Of Counsel 

Dated: February, 1947 
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SUMMARY OP ARGUMENT 

Appellee’s motion to dismiss should be denied. The Unitec| 
States was the proper party to appeal from the judgment bej 
low. Criminal contempt proceedings are criminal prosecu¬ 
tions in which the United States is the plaintiff. It makes no 
difference whether the proceedings are instituted by informal 
tion or by petition for a rule to show cause; and the appoint¬ 
ment by the Court of counsel to prosecute criminal contempt 
proceedings has been sanctioned repeatedly and is provided forj 
by Rule 42 (b) of the Rules of Criminal Procedure. The right; 
to appeal from an adverse judgment on a plea in bar is given 
to the United States by two different statutes. 

Under the Act of March 3,1901, ch. S54 § 935 (31 Stat. 1341)! 
Sec. 105 of Title 23 of the D. C. Code of 1940, the appeal was; 
properly taken to this Court. There is a question whether ; 
that Act was impliedly repealed by the Act of May 9, 1942, j 
C 295, § 1 (56 Stat. 271) Title 18 U. S. C. § 682 (Criminal Ap¬ 
peals Act), and whether under the latter statute, the easel 
should have been appealed to the Supreme Court. However, 
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even if the appeal should have been taken to the Supreme 
Court, that fact is not ground for dismissal of the appeal. 
Under that statute this Court should certify the case to the 
Supreme Court, if it holds that the case should have been ap¬ 
pealed to that Court. 

The Compulsory Testimony Act, alone, or as incorporated 
in the Emergency Price Control Act, may not be construed as 
being broader than the constitutional privilege. Where, as 
here, a witness had no constitutional privilege to relinquish, 
he gains no immunity under the statute. 

ARGUMENT 

I 

Appellee’s motion to dismiss should be denied 
A. The United States is the proper party to appeal from the judgment below 

The first ground urged in support of appellee’s contention 
that the appeal should be dismissed, viz., that the United 
States was not a party in the court below, ignores the very 
nature of criminal contempt proceedings. Appellee has cited 
no cases to support this suggestion and concedes that there are 
none. In lieu of discussing the core of the issue, appellee has 
concerned himself with the periphery, posing the academic 
question as to the precise point at which the United States be¬ 
came a party, and whether the appeal could be conducted by 
attorneys other than the Attorney General. 

The present proceedings were for criminal contempt. That 
fact appears clearly and prominently in the record and is not 
disputed by appellee. Furthermore, appellee concedes: “There 
is no question but that a criminal contempt is an offense 
against the United States.” Appellee concedes further that 
the offense may be presented formally, by indictment or infor¬ 
mation, or informally by summary proceedings or by petition 
of an interested party. Appellee admits that in the first in¬ 
stance, i. e., by indictment or information, the United States 
becomes a party by the mere filing of the charges. It is only 
when the proceedings are initiated by the petition of an in¬ 
terested party that appellee says he is unable to determine when 
the United States becomes a party to the proceedings. 
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| 

The determination of the precise point at which the United | 
States became a party to the proceedings would seem to be, in ! 
the posture of this case, a matter of purely academic interest, j 
Criminal contempt is admittedly an offense against the United | 
States. Ex parte Grossman, 267 U. S. 87, 115; United States | 
v. Goldman, 277 U. S. 229, 235; Gompers v. United States, 233 | 
U. S. 604, 611; Michaelson v. United States, 266 U. S. 42, 67. j 
In such a proceeding, “the government is interested as plain¬ 
tiff.” Durant v. Washington County (C. C. Iowa) 8 Fed. Cas. 

4, 191; Phillips S. & T. P. Co. v. Amalgamated Ass’n. of I., I 

5. & T. W. (S. D. Ohio) 208 Fed. 335,344. j 

As this brief is being written, the Supreme Court has handed 

down its opinion in United States v. United Mine Workers of \ 
America, Nos. 759, 760, 781, 782 and 811, Oct. Term, 1946, — j 
U. S. —, reported in 7 U. S. Supreme Court Bulletin (C. C. H.) j 
p. 991. The Court recognized the foregoing principles and said, j 
at pages 1028-9: ! 

I 

That the contempt proceeding carried the number ] 
and name of the equity suit does not alter this conclu- j 
sion, especially where, as here, the United States would 
have been the complaining party in whatever suit the 
contempt was tried. 

When the violation of a court’s injunction is called to the 
court’s attention (as by the petition in this case (App. B. \ 
p. 12)), and the court issues a rule upon the respondent to j 
show cause why he should not be punished for criminal con- ! 
tempt and appoints attorneys to prosecute the rule, the effect j 
of the court’s action is to charge the respondent with the offense. 

At that point, the United States becomes a party to the pro¬ 
ceedings, seeking to punish the respondent for an offense. At 
that point, there is no difference either to the respondent or 
to the court whether the charges against the respondent had 
been presented by information or by rule to show cause. The 
law is well settled that either means may be employed. Pen- 
dergast v. United States, 317 U. S. 412; Gompers v. United 
States, 233 U. S. 604, 611; Reeder v. Morton-Gregson Co. 

(C. C. A. 8) 296 Fed. 785, 787; Jennings v. United States 
(C. C. A. 8), 264 Fed. 399, 405-6; Schwartz v. United States, 

(C. C. A. 4) 217 Fed. 866, 868. The Supreme Court has just 
I reaffirmed that principle in United States v. United Mine Work - 
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ers of America, — U. S. —, reported in 7 U. S. Supreme Court i 
Bulletin (C. C. H.) p. 991 at p. 1025. Furthermore, Rule 42 f 
(b) of the Rules of Criminal Procedure specifically provides 
for the prosecution of criminal contempt on notice. 

That the United States is a party to the proceedings can 
hardly be doubted, since if the respondent is found guilty, the 
punishment ordered would be either imprisonment or a fine, i 
Imprisonment can be imposed only by the sovereign, and a 
■ fine, if ordered, would be payable to the United States. In re i 
Fletcher, 71 App. D. C. 108,107 F. 2d 666,668, certiorari denied 
309 U. S. 664. 


Nor does the fact that the court appointed attorneys, one of 
whom w*as not a United States District Attorney, to prosecute 
the contempt proceedings detract from the fact that they were 
for criminal contempt. This procedure has keen sanctioned 
repeatedly. United States v. Lederer (C. C. A. 7) 140 F. 2d 
136,138, certiorari denied 322 U. S. 734; McCannw. New York 
Stock Exchange (C. C. A. 2) 80 F. 2d 211,214; Phillips S. & T. 
P. Co. v. Amalgamated Ass'n. of I. S. & T. W. (S. D. Ohio) 208 
Fed. 335, 344. See, also, Rule 42 (b) of the Rules of Criminal 
Procedure. 

Appellee argues inferentially that the United States is not 
a party to this appeal because it is not prosecuted by the Attor¬ 
ney General, but by counsel appointed by the court to prose¬ 
cute the contempt proceedings. It is difficult to understand 
appellee’s position. Since counsel appointed by a court may 
properly prosecute the proceedings on behalf of the United 
States, no reason can be found, in the absence of express statu¬ 
tory prohibition, why they may not present an appeal on behalf 
of the United States in the same proceedings. 

In the theoretical situation posed by appellee, viz., where 
court-appointed counsel proceeded to take an appeal over the 
objections of the Attorney General, their authority could be 
determined in a proper proceeding instituted by the Attorney 
General. At any rate, that situation does not exist in the 
case at bar. ■ 

Let us examine the converse situation. In cases where a re¬ 
spondent has been convicted of criminal contempt and appeals 
from the conviction, no one has questioned the right of court- 
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appointed counsel to defend the appeal. In such cases, if the 
United States is not a party, as is suggested by appellee, we 
would have the anomalous situation of a person appealing 
from a conviction in a case where there would be no appelleej, 
and no counsel to defend the appeal. The right of courtf 
appointed counsel to participate in an appeal finds implied 
support in the language of the Circuit Court of Appeals fot* 
the Seventh Circuit in United States v. Lederer, 140 F. 2d 130, 
certiorari denied 322 U. S. 734, where the Court, in dealing 
with the propriety of appointing attorneys to prosecute the 
contempt proceedings, said at page 138: 

* * * and the attorneys thus appointed would 
be authorized to begin and carry through the contempt 
proceedings. [Italics supplied.] 

We now approach the specific issue raised by appellee’s moj 
tion to dismiss: May the United States appeal from an order 
sustaining a plea in bar in a criminal contempt proceeding? I 

The right to appeal in certain criminal cases is specifically 
given to the United States in two statutes. Under the Act of 
May 9, 1942, C. 295 § 1 (56 Stat. 271) U. S. C. Title 18, § 682 
(commonly known as the Criminal Appeals Act), the United 
States is given the right to appeal from certain judgments ifi 
criminal cases, such as quashing an indictment, sustaining d 
plea in bar, arresting a judgment on conviction, etc. Under 
the Act of March 3, 1901, Ch. 854, § 935 (31 Stat. 1341) Secj 
105 of Title 23 of the D. C. Code of 1940, the United Stateg 
is given the same right to appeal in all criminal prosecution^ 
as is given the defendant, except that a verdict in favor of thej 
defendant shall not be set aside because of error in the rulingsj 
of the Court during the trial. 1 

In United States v. Goldman, 277 U. S. 229, the Supreme 
Court held that the first named statute (the Criminal Appeals 
Act) was applicable to appeals from criminal contempt pro¬ 
ceedings, and specifically upheld the right of the United States 

■- 

1 Both statutes were noted in the Jurisdictional Statement (Appellant’s! 
Brief, p. 1). In his discussion of the right of the United States to appeal,j 
appellee lias ignored these statutes. However, in part (b) of his first point,] 
appellee recognizes that Title 18, U. S. O. § 082 gives the United States thej 
right to appeal from a judgment sustaining a special plea in bar. 
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to appeal from an order sustaining a plea in bar in a criminal 
contempt case. Appellee may attempt to distinguish the 
Goldman case on the ground that the proceedings in that case 
were commenced by an information rather than by a petition. 
The difference is insignificant, since, as we have seen, criminal 
contempt proceedings may be instituted by either method, and 
no distinction has ever been drawn in the trial or punishment 
based upon the means used to institute the proceedings. 2 

The cases cited by appellee are not applicable to this case. 
United States v. Sanges, 144 U. S. 310, which is relied upon 
heavily by appellee, holds merely that the United States may 
not appeal from an adverse decision in a criminal case in the 
absence of a statute specifically giving the government that 
right. Since the statutes above noted specifically give the 
United States the right to appeal from an adverse decision in a 
case like the one at bar, it would follow that the holding in 
United States v. Sanges is clearly inapplicable. 

Nor do the other cases cited by appellee support his con¬ 
tention. In both Wingert v. Kieffer (C. C. A. 4) 29 F. 2d 59 
and United States ex rel. West Virginia Pittsburgh Coal Co. v. 
Bittner (C. C. A. 4) 11 F. 2d 93, it w*as held that no appeal could 
be taken from an order exonerating a defendant from a charge 
of criminal contempt after a hearing on the merits. There can 
be no dispute with that proposition. The statutes referred to 
do not permit an appeal where there has been a hearing on the 
merits; they do, however, permit an appeal by the government 
from an order sustaining a plea in bar, as is the situation in the 
present case. The case of Hawley v. Hawley, 72 App. D. C. 357, 
114 F. 2d 505, is readily distinguishable from the case at bar. 
In the Hawley case, no rule to show cause was ever issued, and 
the appeal was taken by the petitioner in that case from an 
order denying a petition for the issuance of a rule. 

Appellee argues further that Section 388 of Title 28 of the 
United States Code, which pertains to contempts, provides 
for appellate review of a judgment of conviction only and is 
silent with respect to review of a judgment of dismissal. This 

* “There Is no fixed formula for contempt proceedings, and technical accu¬ 
racy is not required.” Schwartz v. United States (C. C. A. 4) 217 Fed 866, 
868 . 
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argument is without merit, since this appeal was not taken 
under that section, and that section is not applicable to these 
proceedings. The contempt proceedings were prosecuted under 
the provisions of the Act of October 15, 1914, C. 323, § 24 (38 
Stat. 739) Title 28, U. S. C. § 389, for contempt “commited in 
disobedience of * * * decree * * * entered in any 
suit or action brought or prosecuted in the name of, or on be¬ 
half of, the United States.” (The original action was by the 
Administrator of a government agency on behalf of the United 
States.) Section 389 specifically provides that Section 388 ■ 
shall not be construed to relate to such contempts. United 
States v. Goldman, 277 U. S. 229; Hill v. United States ex rel. J 
Weiner, 300 U. S. 105, 108. The right of the United States 
to appeal, as we have seen, is clearly given by the Criminal j 
Appeals Act (Title 18 U. S. C. § 682). United States v. Gold¬ 
man, supra. We have previously pointed out that Title 23, 

D. C. Code of 1940, § 105, also confers this right upon the 
United States in cases in the District of Columbia. 

Finally, appellee argues that the United States may not 
appeal, since it was not a party aggrieved by the judgment. 
This argument is obviously without merit, because, as has been 
demonstrated, the United States was the plaintiff in the con- j 
tempt proceeding. We have seen that its right to appeal a 
contempt case dismissed upon a plea in bar has been upheld in 
United States v. Goldman, 277 U. S. 229. 

The cases cited by appellee on this phase of the case are 
obviously inapplicable. We have previously distinguished 
Hawley v. Hawley, 72 App. D. C. 357,114 F. 2d 505. The other 
cases relied upon appellee: Barksdale v. Morgan, 34 App. D. C. 
549; In re Michigan-0hio Building Corp., 117 F. 2d 191 
(C. C. A. 7) and In re Phoenix Dress Co., 131 F. 2d 726 (C. C. A. | 
7), all involve entirely different situations. None involves a 
contempt case. 

Appellee seeks to sustain its position by arguing that it was 
the court, as distinguished from the United States, that prose¬ 
cuted the defendant for contempt, and since the court has 
dismissed the proceedings, no appeal can be taken. There are 
two answers to this contention: First, the action of the lower ! 
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court was not upon a hearing on the merits, but a ruling on a 
plea of immunity from prosecution. Second, in contempt pro¬ 
ceedings, the court is not a party, United States v. Shipp, 
203 U. S. 563, 574, and, hence, not the plaintiff in the action. 
Furthermore, the fact that the Supreme Court allowed the 
appeal in United States v. Goldman, 277 U. S. 229, would seem 
to effectively dispose of appellee’s entire contention. 

We, therefore, submit that the United States had the right 
to appeal from the judgment sustaining appellee’s plea in bar. 

B. Even if the appeal should have been taken directly to the Supreme Court, 
that fact is not ground for dismissal of the appeal. Instead, the case 
should be certified to the Supreme Court 

The second ground assigned by appellant in support of his 
.motion to dismiss this appeal is that this Court does not have 
jurisdiction. The basis of appellee’s objection is that under the 
Act of May 9, 1942, c. 295, § 1 (56 Stat. 271), Title 18 U. S. C. 
§ 682, the appeal should have been taken directly to the Su¬ 
preme Court. 

Appellee has quoted only a portion of the statute referred 
to. What appellee has failed to quote is that portion of the 
Act which makes it clear that an appeal to the wrong court 
is not ground for dismissal of the appeal, but provides that 
where the appeal is taken to the wrong court, it shall be trans¬ 
ferred to the court having jurisdiction thereof. 

That portion of the Act reads as follows: 

Provided, That if an appeal shall be taken pursuant 
to this section to the Supreme Court of the United 
States which, in the opinion of that Court, should have 
been taken to a circuit court of appeals, or the United 
States Court of Appeals for the District of Columbia, 
the Supreme Court of the United States shall remand 
the cause to the circuit court of appeals or the United 
States Court of Appeals for the District of Columbia, 
as the case may be, which shall then have jurisdiction 
to hear and determine the same as if the appeal had 
been taken to that Court in the first instance; and if 
an appeal shall be taken pursuant to this section to 
any circuit court of appeals or to the United States 


Court of Appeals for the District of Columbia, whicfi, 
in the opinion of such court, should have been taken 
directly to the Supreme Court of the United States, 
such court shall certify the case to the Supreme Court 
of the United States, which shall thereupon have jurijsr- 
diction to hear and determine the cause to the same 
extent as if an appeal had been taken directly to th£,t 
Court. 

I 

l 

While we shall discuss the question whether this Court has 
jurisdiction of this appeal, we respectfully suggest that, if this 
Court should determine that the appeal should have be^n 
taken directly to the Supreme Court, it certify the case to tljie 
Supreme Court in accordance with the proviso above quoted. 

The Court will note that in the Jurisdictional Statement 
(page 1 of appellant’s Brief), it was indicated that this appeal 
is prosecuted under the provisions of the above Act and under 
the provisions of the Act of March 3, 1901, ch. 854 §935.(31 
Stat. 1341) Section 105 of Title 23 of the D. C. Code of 194Q. 3 
Under this Act, “in all criminal prosecutions, the United States 
* * * shall have the same right of appeal that is given fo 
the defendant * * except that a verdict in favor of 

the defendant shall not be set aside because of error in the rul¬ 
ings of the court during the trial. 

Under this statute, it has been held that the United Statfes 
has the right to appeal from an order quashing an indictment 
and discharging the defendant without day. United States (v. 
Cadarr, 24 App. D. C. 143, reversed on other grounds, 197 U. |3. 
475; and that the United States may appeal from an ordfer 
sustaining a demurrer to an indictment, United States v. Celia, 
37 App. D. C. 423, cert. den. 233 U. S. 728. Certainly, theh, 
the United States had the right to appeal under this statute 
from an order sustaining a plea in bar. 

It is apparent that both of the foregoing statutes appear to 
apply to appeals by the United States in criminal prosecutions 
in the District of Columbia. The question thus arises whether 
the Amendment of 1942 to the Criminal Appeals Act (Title 

18 U. S. C. § 682) was intended to work a repeal of the Apt 

•—-- 

‘Although appellant noted the above statute in the Jurisdictional State¬ 
ment, appellee has failed to comment upon it. 
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of March 3, 1901, ch. 854 § 935 (31 Stat. 1341) Section 105 of 
Title 23 of the D. C. Code of 1940. 

Previous to the amendment of May 9, 1942, it was held 
in United States v. Burroughs, 289 U. S. 159, that the Criminal 
Appeals Act had not repealed the D. C. Code statute referred 
to. The amendment of 1942 did not directly repeal the D. C. 
Code statute. However, it would seem that the effect of the 
amendment, by specifically mentioning the Court of Appeals 
for the District of Columbia, expressed the intent of Congress 
to have the Criminal Appeals Act apply uniformly to all crim¬ 
inal appeals. It may, therefore, be argued that Congress im¬ 
pliedly superseded the D. C. Code provision at least to the 
extent of covering cases arising in district courts. 4 

There are no decisions on this point since the amendment of 
1942, so that this case is one of first impression. We respect¬ 
fully submit that this Court should resolve the apparent con¬ 
flict that exists. Should this Court determine that the appeal 
should have been taken directly to the Supreme Court under 
the provisions of the Criminal Appeals Act, then we respect¬ 
fully suggest that this Court certify the case to the Supreme 
Court in accordance with the provisions of the Act of May 9, 
1942, c. 295, § 1 (56 Stat. 271) Title 18 U. S. C. § 682. 

II 

Reply to appellee’s argument on the merits 

With regard to appellee’s argument on the merits, it is im¬ 
portant to note that appellee has failed to discuss any of the 
decisions cited by us, other than Amato v. Porter (C. C. A. 10) 
157 F. 2d 719. 5 Appellee concedes that the Amato case appears 
to support our interpretation of Section 202 (g) of the Emer¬ 
gency Price Control Act. He argues, however, that the holding 

* As a precaution, this appeal was taken to this Court rather than to the 
Supreme Court. If the appeal had been taken to the Supreme Court, and if 
that Court decided that the Amendment of 1042 to the Criminal Appeals Act 
did not repeal the D. C. Code provision, and that the appeal should have 
been taken under the latter statute, it might result in a dismissal of the 
appeal, for the D. C. Code statute does not provide for an appeal to the 
Supreme Court. 

8 Since the writing of our main brief, the Supreme Court has denied 
certiorari in the Amato case, Feb. 3, 1847. 
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is weakened by the fact that the Court further held that the j 
action in that case was not one for a forfeiture or penalty. 

The decision in the Amato case was based upon two inde- j 
pendent grounds: (1) that the immunity provisions of the 
Compulsory Testimony Act, as embodied in the Emergency 
Price Control Act, did not apply to records required to be kept, 
and (2) that the action for statutory damages was not one for 
a penalty, or a forfeiture, and, hence, the immunity granted 
by the Fifth Amendment did not come into play. It is ap¬ 
parent that the decision of the Court in affirming the lower court 
could rest entirely on either ground without reference to the 
other. 6 

The objection which appellee raises as to the persuasiveness 
of the Amato case is dispelled by the recent opinion of the 
Circuit Court of Appeals for the Second Circuit in United States 
of America v. William Shapiro, No. 93, October Term, 1946, j 
handed down Feb. 7, 1947. That was a criminal case in which 
the Court followed the decision of the Amato case and the other 
cases cited by us in our main brief. 

It is particularly interesting to note that the defendant in 
the Shapiro case made the identical argument offered by ap¬ 
pellee in his brief in the case at bar. We quote from the 
opinion: 

* * * But defendant says that even if the distinc- j 
tion is drawn between required and voluntary records j 
in the cases arising under the fifth Amendment, no such j 
distinction is warranted under the terms of the presently 
applicable statute. For that grants immunity for com¬ 
pliance “with any requirements under this section,” that 
is, with all requirements of the lengthy section, including 
subsection (b), which is the Administrator’s grant of au¬ 
thority for requiring the keeping of the records in ques¬ 
tion. He urges that this shows a congressional intent to 
extend immunity to the production of required as well 
as nonrequired records- For otherwise the Administra¬ 
tor would have the power to render the immunity pro- 

- 

• The Court prefaced its discussion of the second ground with the following 
sentence: “The second ground upon which the Administrator relies to sus¬ 
tain the judgment Is also well taken.” 
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vision quite inoperative and meaningless by merely 
imposing broad record-keeping requirements on the 
businesses within his field of operations. Moreover, as 
he urges, the statute is constitutional only if it affords 
a protection as broad as that of the Fifth Amendment, 
Counselman v. Hitchcock, 142 U. S. 547; Brown v. 1 
Walker, 161 U. S. 591; Glickstein v. United States, 222 
U. S. 139, which will not be the case if its coverage is 1 
dependent only on the will of the Administrator. 

The Court rejected this contention, saying: 

We have reached an opposite conclusion, however, by 
an examination of the settled construction of the con¬ 
stitutional privilege against self-incrimination and of 
the congressional intent granting broad record-requiring 
powers to the Price Administrator. The principle that 
the constitutional privilege against self-incrimination , 
protects individuals against being forced to produce 
private documents for inspection, but not against being 
forced to produce public documents, is quite clear. 
Rodgers v. United States, 6 Cir., 138 F. 2d 992, 995, 996. 
“The principle applies not only to public documents in 
public offices, but also to records required by the law 
to be kept in order that there may be suitable informa- i 
titon of transactions which are the appropriate subjects 
of governmental regulation, and the enforcement of 
restrictions validly established.” Wilson v. United 
States, supra, 221 U. S. 361, 380. Since the books here 
involved were such public documents, defendant had 
no constitutional privilege. Hence he gained statutory 
immunity only if statutory immunity is construed as 
being broader than constitutional privilege. 

But the Compulsory Testimony Act, alone or, as here, 
incorporated in the Price Control Act, may not be so 
construed. The United States Supreme Court, speak¬ 
ing through Mr. Justice Holmes, has said: “But the ob¬ 
vious purpose of the statute is to make evidence avail¬ 
able and compulsory that otherwise could not be got. 
We see no reason for supposing that the act offered a i 
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gratuity to crime. It should be construed, so far as its 
words fairly allow the construction, as coterminous with 
what otherwise would have been the privilege of the per- j 
son concerned.” Heike v. United States, 227 U. S. 131, j 
142. See also Grubb, J.’s opinion in United States v. 
Skinner, D. C. S. D. N. Y., 218 F. 870,876. Therefore, if 
the witness has, as in this case, no constitutional priv¬ 
ilege to relinquish, he gains no immunity under the 
statute. By importing the Compulsory Testimony Act, 
with its settled judicial construction, into the Price Con- j 
trol Act, Congress indicated its intention to grant in that 
Act an immunity similarly limited. Amato v. Porter, 
10 Cir., 157 F. 2d 719. s 

To hold that the statutory immunity attaches only 
to private documents, and not to public documents, does 
not destroy the immunity clause of the Act. The im¬ 
munity clause will apply to oral testimony given in 
hearings and investigations conducted by the Adminis¬ 
trator. Bowles v. Trowbridge, D. C. N. D. Cal., 60 F. 
Supp. 48; United States v. Armour & Co., D. C. E. D. 
Pa., 64 F. Supp. 855. It will apply furthermore to docu¬ 
ments the Administrator has subpoenaed, but which he j 
had not required to be kept. Indeed, to hold that the 
statutory immunity attaches to public documents would 
greatly decrease the utility of statutory provisions au¬ 
thorizing administrative agencies to require the keeping 
of records. The purpose of such authorizations is to 
aid administrative agencies in the investigation and 

3 Footnote from decision. 

All the decisions to dote but one have refused immunity to the production 
of required records under the price control regulations, usually discussing 
only the constitutional immunity, without separate reference to the statute. 
Amato v. Porter. 10 Cir., 157 F. 2d 719; Bowie* v. Glide Bro*. Lumber Co., 9 
Cir., 146 F. 2d 566, 571, reversing Brown v. Glide Bros. Lumber Co., D. C. S. D. 
Cal., 52 F. Supp. 913, certiorari denied 325 U. S. 877; Bowles v. Stitzinger, 

D. C. W. D. Pa., 59 F. Supp. 94; Bowles v. Kirk, D. C. W. D. Pa., 59 F. Supp. 97; 
United State* v. Kcmpc, D. C. N. D. Iowa, 59 F. Supp. 905; Bowles v. Chew, 

I>. C. N. D. Cal., 53 F. Supp. 787. Of the cases which have also construed the 
statute, Boieles v. Seitz, D. C. W. D. Tenn., 02 F. Supp. 773, and Bowles v. 
Mislc, D. C. Neb., 04 F. Supp. 835, are in accord with the views expressed here. 

In re Hoffman, D. C. D. C., 68 F. Supp. 53, is contra. 
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prosecution of violators of the statutes entrusted to them 
for enforcement by making available to the agencies a 
body of public documents covering transactions under 
their jurisdiction. 

In view of the foregoing, we respectfully submit that appellee’s 
position is without merit and the judgment of the lower court 
is manifestly erroneous. 


CONCLUSION 

We respectfully submit that if this Court has jurisdiction of 
this appeal, the j^igment should be reversed and the cause 
remanded* to the Jq^t court with directions to overrule the 
motion to: dismiss-the-rule to show cause. Should this Court 
determine that it does not have jurisdiction of this appeal, we 
request that the case be certified to the Supreme Court. 
Respectfully submitted. 
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